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«UNE AME REPUBLICAINE»?
CATHERINE, MONTESQUIEU,
AND THE NATURE OF GOVERNMENT
IN RUSSIA:

THE NAKAZ THROUGH THE EYES
OF M.M. SHCHERBATOV

A. Lentin
(Milton Keynes, England)

‘...mon ame a toujours été singulierement républicaine; je conviens que c’est peut-
étre un singulier contraste que cette trempe d’ame avec le pouvoir illimité de ma place...’
Catherine Il to J.G. Zimmerman, 1789*

‘Nous avons causé trois quarts d’heure sur les américains et sur la forme des gouver-
nements; il ne veut admettre que celle des républicains, méme pour les grands états.’

Chevalier de Corberon, French charge d’affaires at St Petersburg,

on a conversation with Shcherbatov, 17767

rom the moment of its publication in 1767, Catherine’s Nakaz aroused
widespread attention as an elaborate apologia of what later historians
would call “enlightened absolutism.”® In the course of her reign it ap-
peared in 25 editions and in nine European languages.* Both in Russia
and abroad it was hailed as eloguent proof of Catherine’s advanced
principles and of her resolve to implant in Russia some of the most admired fea-
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tures of contemporary political theory. She was inspired above all, as she in-
formed d’Alembert and Frederick the Great, by Montesquieu, whose De I’esprit
des lois she described as her ‘breviary’.> 294 out the 526 articles in the Nakaz,
some three-fifths of the entire document, consist of excerpts from De I’esprit
des lois which Catherine reproduced virtually verbatim. Using Montesquieu’s
terminology throughout the Nakaz, she proclaimed herself the friend of ‘mod-
erate government’. She expatiated on her desire to see the freedom and security
of her subjects (whom she described as ‘citizens’), guaranteed by law. She in-
voked such institutional concepts as the ‘intermediary powers’ and the ‘reposi-
tory of the laws’. Voltaire, greeting the Nakaz as ‘le plus beau monument du
siécle’,® voiced the general approval of the philosophes, who, with the notable
exception of Diderot, showed more enthusiasm than discernment. The public re-
sponse in Russia was no less sweeping. Catherine’s confidential adviser, Count
Sievers, described it as ‘Russia’s Golden Bull’.” Catherine herself informed
both d’Alembert and Madame Geoffrin that ‘la voix unanime de tous ceux qui
I’ont vu disent [sic] que c’est le non plus ultra du genre humain’.®

Against such a background, Shcherbatov’s Observations on the Nakaz (written
c. 1772/3) stands out in bold relief as the only formal extant critique of the Nakaz
by a Russian contemporary. As with most of his writings on politics and society in
Catherine’s reign, the Observations were not published in Shcherbatov’s lifetime,
being intended at best for clandestine circulation among a handful of aristocratic
sympathisers or reserved for the eyes of posterity. Ostensibly, Shcherbatov fol-
lowed a successful public career as courtier (kamer-iunker, becoming kamer-ger
in 1773), administrator (gerol’dmeister since 1771), and imperial historiographer,
volume one of his History of Russia appearing in the same year. His Observations
on the Nakaz remained unpublished for over a century and a half, appearing in
print only in 1935. The manuscript consists of a written copy of the Nakaz in Rus-
sian, followed by Shcherbatov’s enumerated observations, the latter forming a
critical commentary of almost fifty printed pages.” Shcherbatov’s Observations
demonstrate that Catherine’s ‘Political Testament’ evoked, in one quarter at least,
a response somewhat less than rapturous. While he presented himself as a disinte-
rested patriot and ‘true son of the fatherland’ (Bepmsiit cbi oteuectsa),® Shcher-
batov’s personal and political animosity towards Catherine derived both from fru-
strated ambition and, as is well known, from his uncompromising advocacy of
noble privilege and the maintenance of serfdom. He aired these views publicly at
the Legislative Commission of 1768-9 as deputy for the nobility of the province of
Yaroslavl’, and he continued to advance them throughout his life, both in his His-
tory of Russia and in his unofficial and unpublished critiques of policies and per-
sonalities in Catherine’s reign.*!
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Given Catherine’s acknowledged debt to Montesquieu, it is significant to note
Shcherbatov’s own close familiarity with Montesquieu, and his admiration for ceii
MMCHHTBIM Ttcareinb and cei Myapblit My>1.<,12 to whose BesimKHe MBICIH U 00-
mmpHoi pasym he refers with obvious admiration and whose reputation he de-
scribes as that of an opaxyn monuTikE 1 3akoHOMyapcTBEs - Shcherbatov was
steeped in Montesquieu’s works, particularly De I’esprit des lois.** Whilst also cit-
ing Hume, d’Holbach and Rousseau in his Observations on the Nakaz, he was
predominantly concerned with De I’esprit des lois. He evidently had a copy of it at
hand (in its Russian version) while writing the Observations, since he refers to it
and quotes from it throughout his critique. His admiration is nevertheless qualified
and discriminating: on a number of points he permits himself to disagree with
Montesquieu, coxpassisi BCe TIOUYTCHHE K CEMy 3HAMEHUTOMY ITUCATEITI0, KaKETCs
MOJKHO €O CIPAaBEUIMBOCTHIO MPOTHUBYPEUHTH ceil ero meiciu.” He did not, for
example, share Montesquieu’s view of the influence of climate on historical de-
velopment. His overall sympathy with and understanding of Montesquieu, howev-
er, make Shcherbatov an unusually valuable commentator on the Nakaz, the com-
pilation of which, according to Catherine, was largely a matter of ‘copying and
appreciating the principles of President Montesquieu.”*®

Shcherbatov is by no means uniformly hostile to the Nakaz. Many of Cathe-
rine’s assumptions and suggestions taken from Montesquieu meet with his ap-
proval. He shares her belief in the importance of law and the necessity of codi-
fication as a precondition of social order and welfare. He agrees that auuro 60-
Jiee He CITOMOIIECTBYET CIIOKOMCTBUIO 00IIE BCEX TpaKIaH M KaKI0ro 0COOJH-
BO, KaK YCTaHOBJICHHBIC MYJIpbIC saxousr' and that GmarococrostHue rpaxkxaaH
3aBHCUT OT MY/IPOCTH 3aKOHOB, KOTOPBHIMH yIpasisiotcsto. Many humanitarian
principles of the Nakaz taken from Montesquieu and Beccaria and relating to
the rights of defendants in criminal proceedings likewise evoke his emphatic
approval. He agrees that persons charged with capital offences should have the
right to challenge and to reject potential jurymen, insisting that cue ects cTOIB
CIIpaBCAJIMBOC IIPaBHJIO, YTO ,HOCTOﬁHO OBITH €KEYacHO npea o4yaMu 'y BCAKOI'O
napona.'® He agrees that trials should be held in public.?’ He endorses Cathe-
rine’s strictures against the use of torture. He confirms that capital punishment
should be reserved for the most serious offences.”* He stresses the cardinal im-
portance of the presumption of innocence and holds that sentences should err on
the side of leniency: nyTdue BUHOBHOIO MEHBIIIC HAKA3aTh, HEXKEIN OC3BHHHOIO
HakKas3aTb CTpOl“O.22

These remarks of approval, however, serve by contrast to underline the
overwhelmingly critical tenor of Shcherbatov’s comments on the Nakaz in gen-
eral. The central targets of his criticism are the basic principles of Catherine’s
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political philosophy. His method of approach is to go through the Nakaz article
by article, comparing and contrasting particular articles with their sources in De
I’esprit des lois. He regularly identifies the precise references in Montesquieu
(these were not indicated in the Nakaz), and since, as Catherine was the first to
admit, the Nakaz was essentially a reworking of De I’esprit des lois,?* he con-
centrated on demonstrating how far Catherine had in his view deviated from or
even falsified Montesquieu’s principles. His method was to expose discrepan-
cies, inconsistencies and false analogies between the Nakaz and De I’esprit des
lois. Characteristic of his approach is the following observation:

Cuu cyTh cinoBa rocnoarHa MoHTeckny B KHUre «O pazyme 3aKOHOB», KHU-
ra ll, rnaBa 4. Ho ceit UMEHUTBIN MUcCATENIb CHE€ TOBOPUT O TAKOM MPABUTEIbCT-
BE€, I'JI€ €AMHOM YIIPABJISAECT IO OCHOBATEIBbHBIM 3aKOHAM, a HE O TAKOM, TJ¢ ca-
MOBJIACTHUC €TI0 IIPCACIIOB HEC I/IMGCT.24

This very objection in fact lies at the heart of Shcherbatov’s Observations on
the Nakaz. His main purpose was to query how far, if at all, Catherine’s absolut-
ism (camomeprkaBHOE mpaBieHne, camonepskaBHas Biacts) differed from ‘arbi-
trary rule’ (camosmactie) or outright ‘despotism’ (mecrotiaectso).?’ He sought to
throw open two basic question: what was the actual form of government and what
form of government was most appropriate to Russia; and in his comments on the
latter he showed himself an enthusiastic advocate of ‘republican government’
(pecriyonmukanckoe npasieHue) and ‘republican freedom’ (pecmyOmukaHckas
BosibHOCTB). Catherine herself begged both questions, adducing a variety of argu-
ments in support of absolute rule (camonepsxaBHast Biacte), acceptance of which
was fundamental to her political philosophy. In article 9 she declares the absolute
nature of her government (rocynaps ecth camojepxaBHbIi, ‘le monarque de Rus-
sie est souverain’). She goes on to assert in article 11 that Bcsixkoe apyroe mpasiie-
HHUE HE TOJBKO ObLIO ObI Poccuu BpeHO, HO M B KOHEI[ pa3opuTelibHO. These are
basic suppositions which Shcherbatov seeks to refute; and for each point which
Catherine puts forward in support of absolute rule, Shcherbatov is ready with a
denial and a counterargument. He rejects her central argument that absolutism is
Russia’s ‘natural’ form of government.

Catherine’s justification of absolutism on the grounds of Russia’s size, Sh-
cherbatov considers highly tendentious, even though, as he admits, it is drawn
from Montesquieu. Article 9 of the Nakaz states: I'ocynapp ecth camoaepikas-
HBIM;, W00 HHMKakas Apyras, KaKk TOJbKO COSIWHEHHAs B €ro 0co0e BJIACTh HE
MOYKET JAEHUCTBOBATU CXOJHO CO MPOCTPAHCTBOM TOJIb BEJIMKOIO IOCYJapCTBa.
This Shcherbatov roundly denies, notwithstanding Montesquieu. The question,
he insists, is an open one: YtoObl BEJIMKOE rOCYIapCcTBO TPeOOBAIO HEOOXOIH-
MO CaMOJIEp>KaBHOM BJIACTH, CHE €CTh IpolJiemMa, elle NMpuHajjiexamias K pe-
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mrennro’’. He is still more critical of Catherine’s amplification of her claim, in
article 10, where she argues as follows: ITpocTpanHoe rocyaapcTBO Iperoia-
ract CaMoACpPKaBHYIO BJIACTH B TOU 00066, KOTOpas OHbIM IIPABHUT. HaIIJIe)KI/IT,
I-ITO6I>I CKOPOCTH B PCHICHHH ACJ U3 OAJIBHUX CTPAH IMPUCHIJIACMBIX Harpaxaaja
MeJUICHHE OTHAJICHHOCTHIO MecT npuunHsemoe. Both claims, as Shcherbatov
points out, are taken from De I’esprit des lois, Book VIII, chapter 19 (‘Proprié-
tés distinctives du gouvernement despotique’), which begins: ‘un grand empire
suppose une autorité despotique [sic] dans celui qui gouverne.” Nonetheless, on
this fundamental question Shcherbatov permits himself to dissent from Montes-
quieu: He MOTY s COIACHTBCS B CIPAaBEUTMBOCTH Cero MHeHns.”> Shcherbatov
concedes the theoretical blessings in a vast state of ‘enlightened absolutism’ un-
der that rare paragon, the philosopher-prince, exxenu Mbl cebe mpeacTaBUM Iro-
cyaapsi TPYAOJIOOMBOrO W MPE3UPAIOIIETO CBOU YJIOBOJBCTBUM JJISI TOJIb3bI
MNOoJAdaHHBIX, KOTOPOI'O 61:1 BCC YKa3bl U ITIOBCJIICHUHN OCHOBAHBLI HA COBGpIHGHHOﬁ
MyapocTd ¥ npaBocyaun 6but,> only to dismiss the possibility as chimerical.
Not only could the absolutism (camonep»asue) of such a ruler indeed produce
the advantages claimed by Catherine, Ho TakoBo OBl camoBIacTHE TpPUITHEE
GbLIO, HEXKEITb CaMast PECIyOINKAHCKAs BOILHOCTD.

Another obvious objection to absolutism in a hereditary monarchy is the
lack of guarantee of continuity of enlightenment, since, as Shcherbatov points
out, the qualification for rule IS He TOCTOMHCTBO, HO €MHOE MPABO pO)KI[eHI/IH.Sl
Absolute rule reflects the qualities of the ruler. It will not be enlightened under
an arbitrary ruler: koryaa Takoi rocyaapb He IO yCTa[HO|BIEHHBIM 3aKOHAM, HO
1O CBOUMM CBOCHpPABUAM YIIPABJIACT, CUC UMCHYCTCA ACCIIOTHUYCCTBO, YTO MAJIOC
paszeneHne ¢ rHycHbIM TmpaHcTBoM mMeet.>> Nor will absolute rule lead to
CKOpPOCTb B PCHICHUU or be CXOACTBCHHO C MCTUHHBIMU I10JIb3aMH T'OCYIapCT-
Ba,> as claimed by Catherine and Montesquieu, if a ruler is distracted, for ex-
ample, by mro6oBHas crpacth; such distractions u 6oee eme pecnyOaIUKaHCKO-
ro 3ameeHus opukimodar.> Moreover an absolute ruler, senosex, He arormii
HHKOMY OTYeTy B CBOHX genax,> is likely to prove resistant to disinterested ad-
vice, na Korma u pelieHnue ero BOCIOCIeIyeT, MOKHO JIb HAJIEIThCsl, YTOO OHO
GBLIO CXOJCTBEHHO C MCTHHHBIMU MOib3aMu rocymapersa, [..]?°° As for the
form of government best suited to administer a large empire, Shcherbatov ar-
gues that pumckas pecnyOjuKa mpuMep HaM sICHBIN mnpezacTaBiser. OHa, He
B3Hpasd Ha CBOC IIPOCTPAHCTBO, HC TOKMO IIpaBW/Ia OTAAJICHHBIMHU CTPpaHAMMH,
coacprkajia B TUIINHE U CIIOKOMCTBE BHOBbH IIOKOPCHHBIC HAPOAbI, HO CIIC CIKC-
JTHEBHO U 00JIACTH CBOU pacunxlpﬂna.?’7

In article 12 of the Nakaz Catherine declares: ixydrie moBHHOBAThCS 3aKOHAM
I0JI OJJHUM TOCIIOJMHOM, HEXEIH yroxkaaTh MHoruM. Shcherbatov rejects this
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contention. If, he argues, even under limited monarchy (B Takom rocymapcTse, B
KOEM BIIaCTh MaHapiuas [SiC] Obuta 3akoHamu ctecHena) rulers have often vi-
olated the established laws, how much more is this so under absolute rule,
where equnHas Bons rocyaapckas 3aKOHOM CIIY?KUT U TJI€ OH OTUETY B CBOUX IIO-
CTYIIKaX HUKOMY HC OT,HaeT;?’8 and where Bcs cuita IMpaBJICHUS B CIMHOM H3BO-
JCHUM YacTO HECIPOBEMIMBOM [SIC] . ¥ mepemMeHUYMBOM MaHapiieM , [SiC]
cocront.” In a republic, on the other hand, though rule is by the many, the ru-
lers are accountable and obliged to rule mo pa3ymy ycTaHOBJIEHHBIX 3aKOHOB,
OTYCTO U NPOUCXOJHNT, UTO IIPHU CUX MHOKCCTBC HpaBHTeHCfI, OOJHAKO HE€ UM, HO
emuHOMY 3akony mosuryiotes.’’ In article 13 Catherine asks: Kakuii mpeztor
camojiepkaBHOro mpaiieHus? and replies: He ToT, 4T00 y JItOJICH OTHATH €CTe-
CTBCHHYIO MX BOJIbHOCTb, HO I-ITOGI:.I HGﬁCTBHﬂ X HaIIPpaBUTH K IIOJYYCHHIO Ca-
MOTo 00JIbIIOro 0TO Beex joOpa. Shcherbatov dismisses this as meaningless ca-
suistry, a generalisation to which every accepted form of government can sub-
scribe. Citing Rousseau on the social contract, Shcherbatov stresses that what-
ever other rights the people originally surrendered to the monarch, mapox He
MOTI' CBOIO €CTCCTBCHHYIO BOJIBHOCTL YCTYIIMTD, KO BCIIb TAKYIO, oe3 KOTOpOfI
ero 0JIaromoJiydnue HUKAK COJICIAThCS HE moxer. In any event, Shcherbatov
doubts whether the social contract applies to absolute monarchy (camonep:xaB-
Has Biacth). Alluding to Montesquieu’s doctrine of the separation of powers,
the celebrated remedy against despotism, he asks: n60 MoxHO 71 TYT HagEATHCS
Ha COXPaHCHHUC €CTECTBCHHOM BOJIBHOCTH, T'I€ BJIACTH 3daKOHOJATCJIbHAA U HUC-
IOJHUTENBHAS B eUHOM ocobe coobmena?*? While Catherine, therefore, in ar-
ticle 14 concludes that the most effective form of government is that which cor-
responds closest to the expectations of reasonable men in instituting civil socie-
ty, Shcherbatov comments pointedly: BuaHo, KOoTOpOe pemyOIHMKaHCKOE HIIH
MOHapIIHIecKog [SiC] mpaBieHIe K KOHITy CeMy J0CTUraer. ™

In article 15 Catherine claims: CamopaepaBHbIX IpaBICHHH HaMEPCHUE U
KOHEI[ eCTh cllaBa rpakiaaH, rocymapcrBa u rocynaps. As Shcherbatov points
out, this is an echo of De I’esprit des lois, book V, chapter 9 (*Comment les lois
sont relatives a leur principe dans la monarchie’), where Montesquieu, catego-
rising the motive ‘principle’ applicable to each form of government, defines
‘honour’ (uects), rather than ‘glory’ (cnama) as the principle of monarchy. Sh-
cherbatov not only points this out but draws a crucial distinction between mo-
narchy (monapxmus, MoHapimndeckoe, [SiC] mparienue) and absolute monarchy
(camozeprkaBue, camoiepkaBHoe mpaBicHue, the expression used by Catherine
throughout the Nakaz as a synonym for monarchy). Shcherbatov stresses that
Montesquieu ascribes the principle of “honour’ only to the former (npeamnosnara-
eT MOHApIIMYEeCKOMy, a He camojepskaBHoMy mpasiennio).* Shcherbatov,
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however, goes further than Montesquieu, finding the principle of honour more ap-
plicable to republican than monarchical rule. He cites the example of republican
Rome, pointing to the reflected glory shared by the citizens in a republic. He de-
nies that ‘glory’ can be the motive-force under absolute monarchy, the true prin-
ciple of which, he defines, quoting Montesquieu, as ‘fear’ (‘la crainte’).*®

Shcherbatov delivers a sharp attack on article 16, where Catherine refers to a
‘spirit of freedom’ (pasym BosbHOCTH) as characteristic of monarchical rule (B
Hapoje, eAMHOHaYaIueM yrpasiasiemoM). Such a ‘spirit of freedom’, according
to Catherine, MoXeT MPOU3BECTH CTOJBKO K€ BEIUKHX JIeJ, H CTOJBKO CIIOCIIC-
IIIECTBOBATh OJIArONOJIYYHIO MOJJaHHBIX, KaK U camasi BoJIbHOCTh. Shcherbatov
dismisses this as rank sophistry. He again emphasises the incompatibility of ab-
solutism and freedom (BosbHOCTB), KOTOpasi, OBTOPSIO, MO CIMHOHAYAIHCT-
BOM He MOkeT coxpanutbes.”® He then pours scorn on Catherine’s vaunted ‘spi-
rit of freedom’. Catherine claims, 4to celi pa3ym BOJIBHOCTH TO K€ MOXET TpO-
HU3BECTHU, KaK U CaMas BOJIBHOCTH. CHGI[CTBCHHO cen pa3yM HE €CTb BOJIbHOCTD U
IOTOMY OH IO KpaiiHeii Mepe Macka BoisHocTH.! The citizens may be deceived
for a time, but eventually they will be disabused.

Shcherbatov next turns a skeptical eye on Catherine’s interpretation of the
institutions of state in Russia. Article 18 of the Nakaz declares: Bnactu cpen-
HHUE, ITIOAYMHECHHBIE U 3aBUCAIIIUC OT BerOBHOfI COCTABJAKOT CYIICCTBO IIpaB-
aeuus. Here, as Shcherbatov points out, Catherine not merely copies Montes-
quieu (De I’esprit des lois, Book 11, chapter 4 (“‘Des lois dans leur rapport avec
la nature du gouvernement monarchique’), from which she cites verbatim: ‘les
pouvoirs intermédiaires, subordonnés et dépendans constituent la nature du
gouvernement’), but stops short at the operative point, where Montesquieu re-
fers to ‘la nature du gouvernement monarchique’. The rest of the sentence in
Montesquieu, as Shcherbatov underlines, continues: ‘c’est-a-dire de celui ou un
seul gouverne par des lois fondamentales.” As Shcherbatov demonstrates, Ca-
therine’s truncated version utterly perverts the sense of Montesquieu’s original
by applying it to absolute rule: Otioxenue »xe cero cioBa Oka3yer jKeJaHHe K
HEOTPAHUYEHHON JE€CIOTUYECKOW BIIACTH, A TJE€ €CTh JIECIIOTUYECTBO, TYT HE
MOTYT OBITh 3aKOHBI TBEPbl, HU BJIACTHU CPEJHHUE, MOJUYUHEHHBIE, OoJiee B3H-
paroniye Ha U3BOJICHHUE NECIOTa, HEXKEIbL HAa 3aKOHBDI, OBITH BEPHBIE XPAaHUTEIN
OHI:oIM.48

Again, in article 19, taking the words from the same passage in Montes-
quieu, Catherine declares: I'ocynaps €CTh UCTOUHHK BCSAKHS T'OCYIapCTBEHHBISA
U rpaxaaHckus Biactd. Shcherbatov points out that once more the phrase is
taken out of context. Montesquieu (Book Il, chapter 4) refers to a monarchy,
rac rocyaapb 06$I3aH IPaBUTb 110 OCHOBATCJIbHBIM 3aKOHAM I'OCyIapCTBa, U TO-
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raa, aaBasd Wb YTBEpXKAasd C COrJIaCHuA MPaBUTCIILCTBA CACIIAHHBIC 3aKOHbI, €CTh
I[GﬁCTBHTGJ'H)HO HCTOYHHUK BCAKHA IT'OCYAAPCTBCHHBIA U I'PAKIAHCKHWA BJIACTHU, HO
U caM 00s3aH CTAaHOBUTCS ITOBHUHOBATHCS UM YCTAaHOBJICHHOMY 3aKOHy.49 Hence
Catherine’s assertion does not apply to absolute monarchies, B Takux nepxaBax,
e rocyaapb cebs mountaer OBITH HpeBbImIe 3aKoHy.” Here, Shcherbatov ar-
gues, while all power certainly derives from a single ruler, the basis of his pow-
er is unjust, since he overrides the limited and conditional authority vested in
him by society, and thereby violates the social contract.™

In articles 22 and 23 Catherine cites Montesquieu on the necessity of a ‘re-
pository of the laws’ (xpanmnuie 3akonoB). Again, Shcherbatov points out, her
quotations are taken out of context: in De I’esprit des lois, Book Il, chapter 4,
Montesquieu CH€ TOBOPUT O TAKOM IPABUTENIBCTBE, IJI€ €AUHONW YHPABIISET IO
OCHOBATCJIbHBIM 3daKOHaM, a HC O TaKOM, I'IC CaMOBJIACTHC €TI0 IIPCIACIOB HC
nmeert.”” Shcherbatov tellingly quotes Montesquieu’s comment on the situation
under the latter form of rule, viz.: ‘Dans les états despotiques, ou il n’y a point
de lois fondamentales, il n’y a pas non plus de dépot de lois.” In Shcherbatov’s
view, therefore, it is idle to assert, as Catherine does in article 26: B Poccuu
CeHaT ecTh XpaHWJIMILE 3aKOHOB. The very name ‘Senate’, with its classical as-
sociations, is inappropriate and misleading in the Russian context, where the
Senate’s scope is closely limited: B camom gene, He uMes BIacTH 3aKOHOJA-
TEJIbHOM, a MCIIOJTHUTEIIbHYIO BeCbMa CTECHEHHYIO [SC. ceHaT] Majo CHiIbl UMe-
er.> In an absolute monarchy, therefore, where the ultimate source of law is the
monarch’s will, to designate the Senate as the ‘repository of the laws’ is a mis-
NOMer:. THCTHO UM XpaHUWJIMIIA 3aKOHa €MY daBaTh, KOTOPOT'O OH TOKMO MACKY
HOCUT, KaK TO 06BIKHOBGHHO BO BCCX ACCIIOTUYCCKHX ITPAaBUTCIILCTBAX 6BIBaeT,
4TO CYAUHU HE CYTb XPAHUTCIIN 3dKOHOB, HO UCITIOJIHUTCIIN BOJIA J_'[CCI'IOTa.54

In articles 21 and 24 of the Nakaz Catherine refers to the right enjoyed by
the Senate and other organs of state (mpaButenscTBa) t0 make ‘representations’
against a decree (yka3) deemed at variance with existing law or on the grounds
of its obscurity, impracticality or positive harm. Noting that such a right existed
in principle under the General’nyi Reglament of 1720 and had since been con-
firmed by Catherine, Shcherbatov nonetheless claims that it has never been in-
voked by the Senate since Peter’s reign. Otuero ke cue npoucxoaut? Shcher-
batov asks. Otroro sim, uTo rocynapu B ommoOKy He Bragaot? [...] Wou orroro,
4dTO CCHATOPHLI UJIKX HC BUIAT ITOPOKOB WJIM, U BUOS UX, HC CMCIOT IPOTHUBYPC-
ant?> In either case Shcherbatov attributes the fault to the monarch for failing
to appoint senators of sufficient strength of character to resist the ruler: B ca-
MOM K€ JIeJI€ MHE Ka)eTCsl, UTO TOCYJlapy, OCTaBJIsisl IPEObIBATh CEHl 3aKOH, HE
JKEJIAKT BUACTh UCIIOJHEHUE 110 HEM [] 0051Ch, YTOOBI TBEPAbIC CBOUMHU IIPEN-
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CTAaBJICHUAMU HEC HAPYIIUIN HUX BJIACTH, YTO OHU 6YHTOM IIOYUTAKT, XOTA ObI B
cCaMOM J€JIE CUC OBLIO COXpaHCHUS ITOJIb3bI I'OCYAAapCTBa U YMHOXKCHUS CJIaBbI
monapxa.”® This again implicitly brings out for Shcherbatov, as for Montes-
quieu, the “fear’ characteristic of a despotic form of government. Conversely the
example of the Roman senate suggests to Shcherbatov the advantage of a robust
“first organ of state’ (mepBoe npaBuTeaLCTBO rocyaapcrsa). Even under the em-
perors, he notes, republican tradition remained strong: moka u mpu HUX CEHAT
OCTaTKH BJACTH CBOEH COXpPaHsI, pUMCKasi UMIIEpUsI CTpalIHa Oblia BCEICHHOM;
HO C IMaJA€HHUEM BJIaCTU CGH&LIKOIZ, T.C. TOraa, Korga BJIaCTb UMIICPATOPOB HECOI-
paHuueHa ctana [...] cus cuibHAs MMIIEpPHs CIa0bIMH HApPOJHBIMH pa3pyllieHa
CTa..IIa.57

Shcherbatov underlines that security of life, liberty and property under the
law is incompatible with absolute rule. In article 39 Catherine defines ‘civil li-
berty’ (rocynapcTBeHHasi BOJIBHOCTh) aS CIIOKOMCTBO JIyXa IMPOUCXOJSINES OT
MHEHHUSI, YTO BCSK M3 HHUX [SC. TpakIaH] cOOCTBEHHOI HacIaKaaeTcs Oe3omac-
Hoctuto. Shcherbatov again points out not only that this statement is taken from
De I’esprit des lois, Book XI, chapter 6 (‘De la constitution d’Angleterre’), but,
quoting the passage in full, that once more it is taken out of context, Montes-
quieu’s point being to stress the necessity of the separation of powers: ‘Lorsque
dans la méme personne ou dans le méme corps de magistrature, la puissance lé-
gislative est réunie a la puissance exécutrice, il n’y a point de liberté.” Shcherba-
tov emphasises the point: coemuHeHre 3aKOHOAATEIBHON CO MCIIOJHUTEIBHON
BJIACTHUIO H CIEACTBEHHO aecrotrdecTso.” Where, therefore, Catherine declares
in article 39: u 4TOOBI JTIOIM MMEIH CHIO BOJBHOCTb, HAJJICKHUT OBITH 3aKOHY
TaKOBY, 4T00 OJMH I'paXJIaHUH HE MOT 00sAThCs Apyroro, Shcherbatov pointedly
remarks on the precariousness of individual security under absolute rule: Han-
JICKHUT CeMy HpI/I6aBI/ITB, YyTOOBI MOJIJIAHHON W OT MOHApIIEH BJIACTU HeECIpa-
BE€AJIMBOCTU HEC npeTepneJI; noo THICTHO 6y,HCT HacCJ1aXX1aTbCA 0€30I1aCHOCTBIO
OT POBHBIX cebe, KOT/1a KTO MOTYIIesl BCEX U MOXKET CHUIO €ro Oe30MacHOCTh Ha-
pYIIII/ITB.Sg

In his Observations on the Nakaz Shcherbatov continually juxtaposes Cathe-
rine’s claims in support of absolutism with arguments overtly supporting repub-
lican government. There is no evidence in the Nakaz, however, of a correspond-
ing republican sympathy on Catherine’s part. The Nakaz provides a blueprint
for progress, but only within the existing political structure, the true nature of
which, in Shcherbatov’s view, as in Montesquieu’s, represents the negation of
political freedom. While approving many individual provisions of the Nakaz,®
Shcherbatov rejects the political ideology on which it is founded. If we seek for
the reality of freedom, legality and constitutionalism in the Nakaz, he argues, we
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do so in vain. Catherine’s version of legality is not the rule of law, but rule
‘above the law’ (mpeseiire 3akony). The Senate ‘wears only the mask’ (Toxkmo
macky HocuT) Of ‘the repository of the laws’. The rule of law exists in ‘name
alone’ (tam 3akoHbl TOKMO uMs HOCIOT [SIC]). The separation of powers exists
not even in name. Finally, it is idle to speak of legality when there is no inten-
tion of laying down those ‘fundamental laws’ which in Montesquieu’s scheme
of things should underpin the whole structure of a ‘moderate government’. As
Shcherbatov notes: Oxgnako HU B HaKa3e, HU B OOpsIC YIOKCHHON KOMUCCUH
HUT'I€ HE CKA3aHO, YTOOBI OCHOBATEJILHBLIE 3aKOHBI rocyaapcCrsa clciarb, 4To
OBl OJHAKO, Ka3aJ0Ch, MNOJDKEHCTBOBAJIIO OBITH HAYAJIOM BCETO YUPEKICHUS,
CJICACTBCHHO U Haka3s ceit k ACCIIOTUYCCKOMY IIPABJICHHUIO BCIIGT.Gl

In the light of Shcherbatov’s Observations on the Nakaz, some broad points
may be made as to Catherine’s political philosophy. First, that her arguments in
favour of absolute monarchy struck at least one contemporary Russian reader as
guestionable; and insofar as they purported to derive from Montesquieu, as fun-
damentally flawed; this, well over a century before the question of Catherine’s
borrowings from Montesquieu became the object of scholarly research, when a
twentieth-century scholar, F.V. Taranovskii, applied Shcherbatov’s own me-
thodology with a close comparison of the Nakaz and De I’esprit des lois.®* Sh-
cherbatov’s bitterness at what he felt to be his own lack of advancement, and his
general disenchantment with Catherine which found its ultimate expression in
his memoir On the corruption of morals in Russia,® in no way detract from the
accuracy of his exposé of the Nakaz, based as it is on close and accurate analy-
sis. Indeed, given his well-known and life-long struggle for wider entrenched
privileges for the nobility, Shcherbatov lays less stress in the Observations than
might be expected on Catherine’s relegation of the nobility in the Nakaz to little
more than the service-element in the state rather than to the independent estate
and control on absolutism envisaged by Montesquieu. Shcherbatov contents
himself with observing that Bo yTBepxaenue Toro, 4ro s o0IIe O JIBOPSHCTBE
CKasaj, MOXXHO BHJIETh [B] MOHTECKHY, KOJUKO Cel MYAPBIA MYX MOYUTAI
ABOPAHCTBO HYKHO IJII MOHAPXHH.

Shcherbatov’s examination of Catherine’s treatment of De I’esprit des lois
underlines the fundamental incongruity of principle between the empress and
Montesquieu and the inherent paradox in her use of his work. In a word, Sh-
cherbatov’s analysis was correct. To Montesquieu, Russia was manifestly a
‘despotism’,® without ‘fundamental laws’ to circumscribe absolute power,
without ‘intermediate’ constituted bodies, such as estates and parlements, to in-
terpose between sovereign and people, without a separate ‘repository of the
laws’ and the other constituents of ‘moderate government’ which he described
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in De I’esprit des lois. As Shcherbatov clearly demonstrates, only by taking
Montesquieu’s words out of context and by deliberately perverting his theory
could De I’esprit des lois be applied in defence of absolute monarchy.

Beneath Catherine’s borrowings from Montesquieu stood a traditional Rus-
sian political structure — in Shcherbatov’s words, camoaep:xaBHast u Heorpa-
HUYCHHAS BIACTh poccHiickux rocymapeii.®® Russia’s basic governmental form
remained unchanged. Catherine’s ‘enlightenment’, however much it moderated
the exercise of her power, did not affect its essential character; and allowing for
the many important shifts of emphasis in the Nakaz, her political theory was ul-
timately but an updated version of that of Peter the Great. He too had sought to
harness absolute power to ends considered enlightened by the standards of his
time, and his political apologia, Pravda Voli Monarshei, also borrowed from the
natural law philosophy current in his day.®” Just as the authority of Grotius and
the spirit of Pufendorf are invoked in Pravda Voli Monarshei to buttress Peter’s
absolutism, so forty years on Catherine incorporated in her Nakaz the language
of Beccaria, Bielfeld, Justi and Quesnay, as well as of Montesquieu. Pravda Vo-
li Monarshel, indeed, contained a discussion of the social contract and even of
alternative forms of government, which, however tendentious, finds no counter-
part in the Nakaz.®®

One of Catherine’s principal aims in publishing the Nakaz (as of Peter in
Pravda Voli Monarshei) was to dissociate Russia from the associations of ‘oriental
despotism’ which attached to it in the west and to prove that Russia was different
from Turkey, Persia or Japan. This of course was the significance of her insistence
in article 6: Poccust ects eBporeiickas aepxkasa.” Among the writers who did
most in the eighteenth century to confirm Russia’s reputation as a depotism, how-
ever, Montesquieu was foremost. Paradoxically, boldly and ingeniously, Catherine
drew heavily on the language of Montesquieu in order to redress this unfavourable
image. But, as Shcherbatov shows, both her quotations and her misquotations
from De I’esprit des lois, with their telling omissions, disguised, and were in-
tended to disguise, the underlying reality of Russian absolutism. There is a double
irony in Catherine’s quip to Frederick the Great that in borrowing from Montes-
quieu, she had dressed in borrowed plumage.”

What, then, of Catherine’s vaunted ‘ame républicaine’? Catherine prided
herself on her “classical taste for honour and virtue’.”* She described Count Gri-
gorii Orlov as ‘that hero so like the ancient Romans in the good old days of the
Republic.”” She herself, she told Grimm, was ‘I’ame la plus républicaine que
Vvous connaissez,” a sentiment which she reproduced in the epitaph which she
composed for herself.”® Such expressions of republican sympathy are not to be
taken literally. They should be seen in the broad context of the classical and aes-
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thetic tastes of her age. Catherine shared with those other practitioners of ‘en-
lightened absolutism’, Frederick the Great and Gustav 11l of Sweden, an admi-
ration for Tacitus, Plutarch and Roman republican values, sincere no doubt, but,
as she admitted, standing in obvious contrast to their absolute power. Under the
influence of Montesquieu (both in his Considérations sur les causes de la gran-
deur des romains et de leur décadence and of De I’esprit des lois), of the En-
cyclopédie, and later of events in the American colonies, absolute monarchs
with a claim to enlightenment values became conscious of the need to distin-
guish their rule from the opprobrium both of ‘oriental’ and also of classical
‘despotism’. Thus, while Shcherbatov argued that ciasa Gonee neiicTByeT Han
pecnyOIuKaHIIaAMK, HEXEIM HaJ TEMH, KOTOpBIC II0J MOHAPIIHYECKHM [SiC]
npaBnenueM xuByT,  Frederick the Great in his Lettres sur I’amour de la patrie
(1779) set out to rebut this very ‘opinion that one might expect to find true citi-
zens in republics, but that there were none in monarchies.” Against the objec-
tions raised by those who thought like Shcherbatov, Frederick maintained that
‘the ruler is not a despot, ruling merely according to his own whim’, because
‘the sovereign authority’ (‘I’autorité souveraine’) was shared by the institutions
of state, including the administrative bureaucracy and the judiciary. Moreover
‘it is the laws alone that rule.””

Amongst other devices employed to enhance the prestige of absolutism
without renouncing its reality, was the cult of the enlightened emperors of the
Antonine age, whose example offered an attractive precedent and a plausible re-
sponse to the challenge of republican values. In his article ‘puissance’ in the
Encyclopédie, Diderot argued that absolute monarchs were ‘trustees of power’
on their subjects’ behalf, and hailed the Antonines as rulers who ‘used their
power to make men happy.” Frederick too cited the Antonines as rulers who
combined absolute power with republican virtue and examples in the early em-
pire drawn from Tacitus, including the republican stoic martyrs Thrasea Paetus
and Helvidius Priscus.”® Both names attracted Catherine’s attention in contrast
to what she described as ‘the uninterrupted sequence of ruling monsters from
Tiberius to Nero and from Commodus to Constantine.”’” By implication, for Ca-
therine too the Antonines were honourable exceptions; and indeed she added a
marginal note of emphatic approval of Montesquieu’s observation that ‘sous les
bons empereurs I’état reprenait ses principes et le trésor de I’honneur suppléait
aux autres trésors.””® Marmontel’s Bélisaire (1767) which also invoked republi-
can virtue in absolute rulers and was, moreover, dedicated to Catherine, offered
her a public opportunity to display her republican credentials. She authorised its
translation into Russian, herself took part in translating it, and wrote to Mar-
montel, two months before publishing the Nakaz, agreeing ‘qu’il n’y a de vraie
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gloire que celle qui résulte des principes que Bélisaire soutient.””® Gibbon went

to the heart of the matter in his analysis of the ‘happy age’ of the Antonines. In
a passage of The Decline and Fall of the Roman Empire highly relevant to the
contemporary debate and particularly to Russia, he wrote (1776): ‘the vast ex-
tent of the Roman empire was governed by absolute power, under the guidance
of virtue and wisdom.” The Antonines, he states in a pregnant phrase, ‘delighted
in the image of liberty.”®

Catherine’s classicism, while part of the common culture of the age, also
provided a useful backcloth to the presentation in the Nakaz of her political
principles and her authorial persona as empress of Russia. in the Nakaz. One as-
pect of that classicism was mythological: her own symbolic personification as
the Russian Minerva.® It was also reflected in the Roman themes featuring in
the designs which she commissioned from architects such as Cameron and
Clérisseau and sculptors such as Falconnet and Marie-Anne Collot.%? All this
formed part of her particular style of government, which combined firmness and
decisiveness with mildness, benevolence and maternal concern.®® It coloured her
absolute power with the attractive qualities which she professed, encouraged
and to a large extent evinced: * be gentle, humane, accessible, sympathetic and
liberal,” she wrote in a copy of Fénelon’s Télémaque intended for the eyes of
her successor.”® Even Shcherbatov admitted that she was ymna, o6xoaurensHa,
BETHKOIYIITHA U cocTpamarenbha o cucreme.” Nonetheless, as he makes clear
in the Observations, a ‘republican soul’ was fundamentally incompatible with a
‘spirit of despotic power’ (zyx mecmormueckoii Bractu).?® Nor, he suggests in
the Observations, could Catherine’s court be considered an exemplar of conven-
tional republican austerity, ectiiu cam rocyaapb npumep JT00pOIETEIN HE II0-
mact.’” Insisting that He MoryT xopoiue 3aKoHbI ObITH, €CTIH OHE [SIC] He Ha
HpaBaX OCHOBAHbI U HPAaBCTBCHHBLIMU 1[06p0):[eTen;1MI/I HE HOI[erHJIHIOTCH,SS he
queried the sincerity of Catherine’s professed aim in article 83 of the Nakaz,
I—ITO6I:I BCCJIUTb Y3aKOHCHHUAMUA I[O6pble HpaBbI B I'PA’K/IaH.

In the sentence from her letter to Zimmermann which prefaces this essay,
while conceding the “‘contrast’ between her republican sympathies and her ‘un-
limited power’, Catherine claimed, like Gibbon’s Antonines, that she could not
be said to have abused that power.?® Be that as it may — and Shcherbatov else-
where challenges that claim head on®® — his point in the Observations was that
she made no real provision in the Nakaz for the kind of checks and balances
contemplated by Montesquieu and which lay at the heart of his political philos-
ophy. Republican attributes were decorative rather than germane to Catherine’s
political philosophy. However genuine her admiration for ‘the principles of
President Montesquieu’, if Montesquieu was to be taken seriously and on his
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terms, admiration was no substitute for a political structure which provided for
institutional checks against abuse of power, entrenched guarantees and the sepa-
ration of powers. The French parlements, ‘consisting’, in Shcherbatov’s view,
of ‘the best men in the state’ (mapiameHTckre coOpaHUM, COYMHEHHBIC U3 JTYT-
anx nrozeit rocygapersa),”t could through the exercise of the “droit de remon-
trance’ delay a royal edict, in contrast to the limited (and in Shcherbatov’s view
underused) right of representation of the Russian Senate. The English, in Sh-
cherbatov’s words, ‘zealous for their freedom’ (arnmuane [SiC], peBHUBBIC K
coeii BoxbHOCTH),” enjoyed a real separation of powers through an indepen-
dent judiciary; while the American revolutionaries in the founding of the Re-
public were to show that Montesquieu’s doctrines could be applied, as Shcher-
batov significantly noted, ‘méme pour les grands états.’® Little of Montesquieu
applied in Russia, and that little in name only. Appearance and image were im-
portant to Catherine, and the well projected publicity of her court included ele-
ments that were classical, Roman and republican. Falconet’s statue, ‘la gloire de
Catherine II’, like the golden shield (aureus clupeus) bestowed on Augustus,
might certainly be taken to suggest republican traditions under an imperial re-
gime. But such suggestions were misleading. The ‘mask of freedom’, as Sh-
cherbatov pointed out, like Gibbon’s ‘image of liberty’ under the Antonines,
was not the same as freedom itself.**
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